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Lord Durham's Report on the Affairs of British North America. Edited, 
with an introduction, by Sir C. P. Lucas. Oxford: Clarendon Press, 
1912. 3 vols. pp. 335, 339, 380. 

This new edition of Lord Durham's Report, edited by the recent head 
of the Dominions Department of the British Colonial Office, attests the 
dignity to which the Report has attained as a constitutional document 
of the British Empire. The editor writes an "Introduction," which 
occupies the whole of the first volume; the second volume gives the 
text of the Report; and the third contains some of the special reports 
and related documents, closing with Charles Buller's account of the 
mission. It is a matter of common knowledge that Lord Durham, when 
in Canada in the summer of 1838, as Governor-General and High Com- 
missioner to settle and pacify the country after the rebellion of 1837, 
became convinced that all Canada ought to be united, and that in his 
Report he recommended that United Canada be placed under what is 
now called "responsible government." It is not, however, always 
realized what tremendous consequences were involved in the position 
taken by him. He proposed the placing of the government of the colony 
in the hands of the people of the colony and this, as he well understood, 
meant virtually the recognition of the statehood of the colony, and 
the establishment between it and the mother country of a voluntary 
and federal relationship. 

Sir Charles Lucas very properly gives Lord Durham the credit for 
recommending the policy which now holds the British Empire together, 
while at the same time recognizing the great ability and devoted loyalty 
of his associates, particularly of Charles Buller. As Lord Durham had 
legally the sole power, he had also the sole responsibility, and it required 
not only wisdom but courage, in the face of the revolutionary spirit 
of the Canadians, separated as they then were by racial and religious 
differences, and ruled by special interests habituated to corruption of 
government, to recommend and advocate the union of the Canadian 
provinces, and the virtual independence of the united dominion under 
a responsible government like that prevailing in England. It was, in 
fact, to substitute for the system of empire by Great Britain, as re- 
spects the colonies of European origin, a system of federally united 
states, with Great Britain as the federal head. 

That Lord Durham advocated the change of system only for the 
colonies where the British blood was paramount, or could be made 
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paramount by consolidation of provinces into a union, is evident from 
his much-quoted words explaining his motives (Vol. 1, p. 310) : 

Our first duty is to secure the well-being of our colonial countrymen; and if in the 
hidden decrees of that wisdom by which this world is ruled, it is written that these 
countries are not forever to remain portions of the Empire, we owe it to our honor 
to take care that when they separate from us, they shall not be the only countries 
on the American continent in which the Anglo-Saxon race shall be found unfit to 
govern itself. 

Sir Charles Lucas, writing three-quarters of a century after Lord 
Durham, with an experience of many years as one of the active high 
officials in the government of the British Empire, recognizes that the 
principle laid down by Lord Durham is universal in the Empire. In 
his Introduction, he says, after quoting the above words of Lord Dur- 
ham (Vol. 1, p. 316): 

These words apply beyond Canada and beyond America. The spirit of them 
transcends the sphere of settlement, it is the living force of the whole British Em- 
pire. The words are the message of a great Englishman to his fellow-countrymen, 
that the one thing needful is to leave behind a legacy of what is permanently sound 
and great. 

Lord Durham recognized that the principle laid down by him 
carried with it the duty on the part of the nation exercising supreme 
jurisdiction, of preparing a constitutional frame of government for 
the colony or dependency, which could immediately or gradually 
be adapted to self-government, of laying out municipal and adminis- 
trative districts for purposes of local self-government, of providing 
for a regulated private ownership of land and goods without which 
civilized government is impossible, and of establishing a public system 
of education whereby all the population might be taught those elements 
of knowledge and skill which would enable them to be self-supporting 
and intelligent enough to participate in and supervise their own govern- 
ments. To all these subjects he devoted himself during the five months 
which he spent in Canada, appointing special commissions of the best 
men he could find, whose reports largely furnished the basis of the subse- 
quent political arrangements under which Canada has so wonderfully 
flourished. Sir Charles Lucas at the close of his Introduction dwells 
upon this appreciation by Lord Durham of the obligation of construc- 
tive action which rests upon any nation which accepts the general prin- 
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ciple of responsible government for its colonies and dependencies. He 
says (Vol. 1, p. 316): 

It has been attempted in the foregoing pages to lay stress upon what has been 
termed Lord Durham's constructiveness. To all times and to all sorts and condi- 
tions of men he has preached the doctrine that for peoples, as for individuals, the 
one thing worth living for is to make, not to destroy; to build up, not to pull down; 
to unite small disjointed elements into a single whole; to reject absolutely and always 
the doctrine of Divide et Impera, because it is a sign of weakness, not of strength; 
to be strong and fear not; to speak unto the peoples of the world, that they go for- 
ward. In this constructiveness, which is embodied in all parts of the Report, he has 
beyond any other man illustrated in writing the genius of the English race, the ele- 
ment which in the British Empire is common alike to the sphere of settlement and 
to the sphere of rule. It is as a race of makers that the English will live to all time, 
and it is as a prophet of a race of makers that Lord Durham lives. 

When we reflect upon the tragedy of Lord Durham's life, as, unsup- 
ported by his government, he returned to England from Canada with 
his feeble health shattered, to die in discouragement and apparent de- 
feat, and when we remember to how large an extent the colonial policy 
of Great Britain (like the colonial policy of all other nations) has been 
directed to the improvement of the trade of the dominant nation, and 
how recent is the idea that a nation is responsible for the betterment of 
the individual in the colonies and dependencies and for promoting 
colonial self-government, we may hesitate to accept the estimate of the 
editor of the Report as to the past constructiveness of the rule of 
Great Britain in the Empire. But as an earnest of the future, the words 
of so close a student of British Imperial policy as Sir Charles Lucas are 
inspiring. 

An interesting circumstance concerning Lord Durham's departure 
from Canada is related by Charles Buller in his Account of Lord Dur- 
ham's Mission, written in 1840, which, together with his comment upon 
it, deserves quotation. He says (Vol. 3, p. 368) : 

He had originally proposed embarking at New York, after previously visiting 
Washington. The knowledge of this intention had created the greatest satisfaction 
in the United States, and the people had made preparations for giving him an en- 
thusiastic welcome. Shortly after, in my passage through the States, I heard that 
the corporations of the various great cities on his line of way had made arrangements 
for meeting him at different points, and conveying him from one to the other. In 
fact he was everywhere to be received by the local authorities as a public visitor. 
On our return to England he was informed by Mr. Stevenson, the American Minister, 
that at Washington he was to have remained with the President at the White House 
as a national guest — an honor never before conferred on any one but Lafayette. 
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Such a deep impression had Lord Durham made on the people of the United States: 
nor has that impression been yet effaced: to the hour of his death his popularity in 
that great country remained undiminished. I regret that no visible exhibition of 
this popularity occurred in the manner proposed, both because it would have been 
a great support to Lord Durham at home, and because it would have been useful 
in teaching our public men in what way and with what ease mere honesty and cour- 
tesy can secure the good will of that great kindred nation. 

The respect which the American people felt for Lord Durham in 1838 
was continued and increased by the publication of his Report. The 
principles for which he stood were in fact the principles laid down in 
the Declaration of Independence. He, however, laid down these prin- 
ciples as of special application, whereas to the American mind they 
were universal. The American nation, when called upon in 1898 to 
assume the responsibility for the government of the Philippines, sent a 
commission to study the circumstances and needs of the country, as 
Great Britain had sent Lord Durham to Canada in 1838, and applied 
the same principles as he had recommended for Canada to the fullest 
extent possible, even though the Filipino has had no inheritance of the 
idea of self-government or any experience in the art. Thus Lord Dur- 
ham's Report has a special interest for the people of the United States, 
though this nation, consistently with its fundamental principles, has 
applied the principles he laid down in a far wider sense than he intended. 

That which Sir Charles Lucas in his Introduction calls the "con- 
structiveness" of Lord Durham was, it would seem, better termed his 
recognition of the responsibility of Great Britain for the weaker coun- 
tries which had come under its jurisdiction, control or influence. True 
it is, he recognized this responsibility only in a special case, and that, 
too, a case where he deemed that it was possible to perform the respon- 
sibility by turning over the internal government to the people of the 
colony; but even this was a new idea in his time, at least in the Euro- 
pean world. National rights were then insisted upon, by all nations of 
the European system, without any regard for the self-evident truths 
that wherever there are rights there are corresponding duties, and that 
the greater the power the greater the responsibility. To these truths, 
as applied to nations dealing with their colonies, he called attention. 
Grotius, two centuries before, had insisted upon the truth that nations 
have duties as well as rights, as applied to the dealings of nations with 
each other. Lord Durham did pioneer work in colonial science like 
that which Grotius had done in international science. Both were en- 
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lightened humanitarians who brushed aside the sophistries and techni- 
calities of their time and substituted justice for injustice. The work 
of both will live because they based themselves on principles which 
commend themselves to all right-thinking people and which are of 
universal application. 

A. H. Snow. 

II Diritto Aereo. By Enrico Catellani. Turin: Bocca. 1911. pp. 237. 

Professor Catellani has chosen the term "Aerial Law" as being most 
inclusive, embracing as well questions of wireless telegraphy as of aerial 
navigation. While, however, he deals with the general principles of 
national control over aerial regions, he confines his detailed treatment 
to questions relating to the navigation of the air. He examines the 
question of the territoriality of air, associating himself in principle with 
those who consider the air as res omnium communis. He examines the 
various theories on this matter, and rejects both Zitelmann's idea that 
sovereign control extends vertically through the air without limitation, 
and that of Holzendorff, who deals with the air space by analogy to 
the marginal sea and tries to fix a determinate height within which sov- 
ereign control may be exercised. Catellani believes in a condominium 
between the local sovereign and the general interest of civilized nations: 
"The rights of the territorial sovereign extend to the space above only 
in so far as is indispensable to the enjoyment and government of the 
property and territory beneath; but even within the orbit of this irradia- 
tion of national power, the right to dispose and control exists side by 
side with the right of collective regulation. These rights must be re- 
garded as faculties mutually independent, but co-existing with respect 
to the same thing, and necessarily subject to co-ordination." It will 
be noted that this most interesting suggestion of a local national con- 
trol, co-existent with an international right of use, finds a precedent 
and analogy in American federal law, where national and local jurisdic- 
tion co-exist within the same territorial units. The author more fully 
expresses his thought as follows: "When aerial navigation shall have 
become a normal means of communication, it will certainly be necessary 
to consider the entire area of the national territory as a frontier, es- 
pecially with regard to the customs, police, and sanitary laws. But at the 
same time, beyond this customs frontier, every special sovereign right of 
the state ceases. Throughout the entire aerial space there will exist a 
condominium. From the point of view of innocent use and passage, the 



